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NOTI CE

This opinion is subject to further editing
and modification. The final version will
appear in the bound volume of the official

reports.
No. 98-2358
STATE OF W SCONSI N : | N SUPREME COURT
Roy S. Thorp and Hel ene T. Thorp, FILED
Pl ai ntiffs-Appellants- JUN 21, 2000
Petitioners,
CorneliaG. Clark
Clerk of Supreme Court
V. Madison, WI

Town of Lebanon, and County of Dodge,

Def endant s- Respondent s-
Cross Petitioners.

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCOKS, J. Petitioners, Roy S. Thorp and
Hel ene T. Thorp, seek review of a published court of appeals
decision,® which affirmed in part and reversed in part a Dodge
County GCircuit Court order granting sunmmary judgnent. The
circuit court granted summary judgnent to the Town of Lebanon
("the Town") and the County of Dodge ("the County") in an action
brought by the Thorps when the Town and the County failed to

rezone the Thorps' property back to a rural devel opnent zoning

! Thorp v. Town of Lebanon and County of Dodge, 225 Ws. 2d
672, 593 N.wW2d 878 (Ct. App. 1999).
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classification from a general agricultural classification. The
Thorps brought three clains, alleging that 1) the rezoning of
their property to general agricultural was invalid and viol ated
their right to equal protection and due process, 2) the rezoning
anounted to inverse condemation and a taking wthout just
conpensation, and 3) they were denied a fair and inpartial
heari ng before the County Board.

12 In an earlier unpublished decision, the court of
appeals determned that the notice provisions in Ws. Stat.
§ 893.80(1)(1993-94)2 did not apply to the Thorps' federal

constitutional clains. Thorp v. Town of Lebanon, No. 96-2449

unpublished slip op. at 13 (C. App. My 15, 1997). On remand,
the circuit court granted summary judgnent to the Town and the
County. The «circuit court dismssed the Thorps' federa
constitutional clains on sunmary judgnment because the Thorps did
not first avail thenselves of any state | aw renedi es.

13 The Thorps appeal ed. On the second appeal, the court
of appeals affirned the circuit court's decision to dismss the
Thorps' clains of deprivation of substantive and procedural due

process. Thorp v. Town of Lebanon and County of Dodge, 225

Ws. 2d 672, 689, 697, 593 N.W2d 878 (Ct. App. 1999). However,

2 Al subsequent references to the Wsconsin Statutes are to
the 1993-94 text wunless otherw se noted. W sconsin Stat.
8§ 893.80 sets forth the prerequisites to filing an action
agai nst governnental bodies. Subsections (1)(a) and (b) of the
statute state what notice is necessary to commence and naintain
such an action.
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it concluded that the Thorps' "conplaint does state a claim for
relief under the equal protection clause.” 1d. at 691.

14 W affirm We first hold that according to Felder wv.
Casey, 487 U.S. 131 (1988), the Thorps did not have to conply
with the Wsconsin notice statute to bring their federal
constitutional clains. Further, the Thorps conplied with Ws.
Stat. 8§ 893.80(1)'s notice provisions. Second, the Thorps'
conplaint stated a valid claim for relief wunder the Equal
Protection C ause, but not a claimfor the denial of substantive
due process. Third, the Thorps are barred at this tine from
bringing a procedural due process claim because certiorari was
an adequate state |aw renedy available to them when they brought
their initial action. Finally, the Town should not be dism ssed
fromthe suit. The Thorps would be entitled to relief fromthe
Town if they would succeed in proving that the Town's actions in
amendi ng the ordinance violated their right to equal protection.

l.

15 The Thorps own approximtely 255 acres in the Town of
Lebanon, which is located in Dodge County. The property is a
m x of open |and, woods, and wetlands, with sone of the |and
being wthin the fl oodplain. Before July 7, 1994, the Thorps'
| and was zoned to a rural devel opnent classification.

16 The process of rezoning the Thorps' Iland began in
1993, when the Town of Lebanon Board of Supervisors conducted a
survey to determ ne whether public opinion would favor rezoning
Town | and. On July 7, 1994, the Town Board of Supervisors

approved a new rezoning map that extensively revised the zoning
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classification of nost of the Town land from a rural devel opnent
classification to a general agricultural classification. The
Town Board also asked the Dodge County Board of Supervisors to
adopt the sane zoni ng map.

17 In October 1994, the Dodge County Board of Supervisors
anended its "official zoning map" to incorporate the Town's
zoning reclassifications. The Thorps' Iand was one of the
properties reclassified from rural developnent to genera
agricultural. According to the Thorps, the change in zoning
substantially interfered with the use of their property and had
a material adverse effect on its val ue. The Thorps' attorney
sent a letter to both the Town and the County on Novenber 21
1994, notifying them that the rezoning was handled inproperly
and requesting that the property be rezoned to a rura
devel opnent cl assification.

18 On Novenber 28, 1994, the Thorps filed a petition with
the Town of Lebanon Plan Conm ssion to rezone the non-wetl and
and floodplain areas of their property, which constituted
approxi mately 155-165 acres. The Town Plan Comm ssion denied
their petition in February 1995, and they appealed to the Town
Board of Supervisors. The Town Board of Supervisors voted to
grant the Thorps' request and authorized approximately 165 acres
to be rezoned to its original classification.

19 The Thorps then petitioned the Dodge County Planning
and Devel opnent Departnent to confirm the Town Board of
Supervi sors' vote. They also brought a petition before the

Dodge County Pl anning and Surveyor Commttee in March 1995. The
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County Pl anning and Surveyor Conmittee voted to confirm the Town
Board of Supervisors' vote. However, a few days later the
County Board of Supervisors voted against the Thorps' proposed
rezoni ng. The Thorps' entire property therefore retained its
general agricultural classification.

120 On May 23, 1995, the Thorps filed a sumobns and
conplaint stating three clains against the Town and the County
and seeking declaratory, injunctive, and nonetary relief.
First, the Thorps alleged that the Town and the County's zoning
ordinance was invalid and violated their due process and equal
protection rights.® In support of their claim they alleged that
the Town Zoning Commttee did not consist of five nenbers, as
required by Ws. Stat. 8 60.61(4). The Thorps also stated that
their property is best suited for rural devel opnent because it
has poor soil for agriculture. Moreover, "the Town and [the]
County left numerous 'islands' throughout the Town that have not

been rezoned and have been left wth a rural devel opnent

®1In their conplaint, the Thorps specifically clainmed that

the present classification of the Plaintiffs' property
prohibiting its use for rural devel opnent IS
arbitrary, discrimnatory and unreasonable; it bears
no reasonable relation to the public health, safety
and general welfare of the Town of Lebanon and Dodge
County; it 1s not designed to acconplish the stated
Town and County zoning purposes; it amunts to an
unl awful exercise of police power; and deprives the
Plaintiffs of their property wthout due process
and/or equal protection of the laws as set forth in
the United Stated [sic] and State of Wsconsin
Consti tution.

(R at 1:4.)
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classification without any |ogical explanation.” (R at 1:4.)
Finally, they alleged that a survey conducted before the zoning
change showed the Town residents did not object to residential
devel opment and that the Town m sread another soil survey map.
(R at 1:4-5.)

111 Second, the Thorps clainmed that the rezoning anounted
to an inverse condemation and taking of their land, for which
they were not justly conpensated. They alleged that the

rezoning resulted in a substantial decrease in the property's

value per acre, as well as a permanent and substantia
interference with the use and enjoynent of the |and. (R at
1:5.)

12 Third, the Thorps clainmed that they were denied a fair
and inpartial hearing. The complaint stated that the Dodge
County Planning and Surveyor Conmttee voted 4-1 to grant the
Thorps' rezoning request and that Betty Balian, the Town Board
Chairman, cast the only negative vote. The conplaint further
all eged that chair of the County Planning and Surveyor Conmittee
informed the County Board of Supervisors that the vote was 3-2,
and that he cast one of the negative votes. According to the
conplaint, Balian also nmade nunerous m srepresentations to the
Board of Supervisors relating to the Thorps' notives for
requesting the zoning change, and yet failed to recuse herself
fromvoting on the issue. (R at 1:5-6.)

113 In response, the Town and the County noved to dism ss
the Thorps' conplaint for failure to conply with the notice

requi renents contained in Ws. Stat. 8§ 893.80(1)(a)-(b). The
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circuit court, the Honorable Daniel W Klossner presiding,
agreed and granted the notion to dism ss on that basis. Citing
Fel der, 487 U S. 131, the court concluded that a "sinple
al l egation of constitutional violations does not render
Sec. 893.80, Stats., inoperative." (R at 20:9.)

14 The Thorps appeal ed. In an unpublished decision, the
court of appeals affirmed in part and reversed in part the
circuit court. The court of appeals affirmed the decision of
the circuit court to dismss the Thorps' takings claim The
court held that the Thorps' conplaint failed to state a claim
for a taking under either federal or state law. Thorp, No. 96-
2449, unpublished slip op. at 11. The Thorps' conplaint was
flawed, the court determ ned, because it did "not provide a
basis for concluding that the rezoning deprived the Thorps of
all or substantially all practical uses of the property." 1Ild.

15 Recognizing that the clainms were brought wunder 42
U S C § 1983, the court of appeals reversed the circuit court's
di sm ssal of the Thorps' federal constitutional clainms. Thorp
slip op. at 5-6, 13. Since the clainms were grounded in the
federal constitution, the court concluded that they were not
subject to the notice requirenents in Ws. Stat. 8§ 893.80(1)
Id. at 7. The court remanded the case to the circuit court to
reinstate the Thorps' deprivation of due process and equal
protection clainms. 1d. at 13.

116 The Town and the County then filed notions for summary
j udgnent . The County argued that because adequate state post-

deprivation renedies existed, the Thorps could not assert their
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federal constitutional clains. The Town additionally argued
that the Town Board's actions did not violate the Thorps'
constitutional rights. The circuit court granted their notions,
holding that the Town was not liable for the rezoning as a
matter of law, since the Town Board had voted in favor of
rezoning the Thorps' property back to rural devel opnent. The
circuit court also determned that the Thorps failed to avail
t hensel ves of adequate state renedies, and therefore, they could
not then base their clainms on the federal constitution.

17 On the Thorps' second appeal,* the court of appeals
held that the circuit court could hear the parties' notions for
summary judgnment, even if the notions were untinely, since the

circuit court reasonabl y interpreted its own  anbi guous

* The court of appeals did not address the Thorps' claimfor
i nverse condemation under Ws. Stat. 8§ 32.10 and takings under

the federal Constitution. The court noted that in its first
opinion, it held that the "allegations of the conplaint were
i nsufficient to state a <claim for relief” f or i nverse

condemation or takings under either federal or state |aw
Thorp, 225 Ws. 2d at 682 n.3. The Thorps did not petition this
court for review of this issue, and therefore, we wll not
consider it. (Pet. Review at 1-2.)
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schedul ing order.®> Thorp, 225 Ws. 2d at 683 (citing Schultz v.

Schultz, 194 Ws. 2d 799, 802, 535 N.W2d 116 (Ct. App. 1995)).
The court of appeals then determned that the Thorps did not
state a claim for a deprivation of procedural due process. Id.
at 688-89. The court stated that "the Thorps have not suffered
a deprivation of property wthout procedural due process if
there is an adequate state renedy." |d. at 688. Common | aw
certiorari provides an adequate state post-deprivation renedy,
but the Thorps did not seek review of the County Board's

decision to deny their rezoning request by certiorari. Id. at

® The parties and circuit court treated the procedural
posture of this case as one for summary judgnent. As the court
of appeal s discussed, Thorp, 225 Ws. 2d at 684, a circuit court
evaluates a notion for summary judgnent wusing a two-part
met hodol ogy. Green Spring Farns v. Kersten, 136 Ws. 2d 304,
315, 401 N.W2d 816 (1987). A circuit court nust first "exam ne
the pleadings to determne whether a claim for relief has been
stated" by the nobving party and then ascertain whether any

material facts are disputed. | d. If a claim for relief has
been stated and no material acts are disputed, then sunmary
judgnment will be granted. | d. This court applies the sane

standards as the circuit court when it reviews a notion for
summary | udgnent. Kierstyn v. Racine Unified School Dist., 228
Ws. 2d 81, 88, 596 N.W2d 417 (1999) (citing Ganms v. Boss, 97
Ws. 2d 332, 338-39, 294 N.W2d 473 (1980)).

The circuit court's analysis centered on the allegations
contained in the conplaint because the Town and the County
submtted no evidentiary materials wth their notions for

summary j udgnent. The <circuit court's analysis necessarily
ended with the conclusion that the Thorps' pleadings did not
state a claim for relief. Because the notions for sunmary

judgnent |acked any evidentiary materials, the circuit court
properly could have treated them as requesting dism ssal of the
conpl ai nt. W agree with the court of appeals, Thorp, 225
Ws. 2d at 684, that for the purpose of this appeal, it is
immaterial whether the notions were for summary judgnent or
di sm ssal .
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689. Furthernore, none of the factual allegations contained in
the conplaint constituted a basis for a substantive due process
claim 1d. at 698-99. However, the Thorps' factual allegations
relating to the lack of a reasonable basis for the change in
zoning did state a claim for a violation of equal protection.
Id. at 691. Finally, the court of appeals held that the Town
could not be dismssed from the action. The Thorps could
recover fromthe Town if they proved that the Town's actions in
amendi ng the ordinance deprived them of equal protection. Id.
at 700.
.

118 We first consider the issue of whether the Thorps
conplied with Ws. Stat. § 893.80(1)%the notice of «claim
statute. We address the issue of whether the Thorps conplied
with the state notice provision because the Thorps based their
claims on both the state «constitution and the federal
Constitution, and they alleged that the Town violated Ws. Stat.
8§ 69.61(4). Mreover, the issue of whether the Thorps conplied
wth 8 893.80(1) was one of the issues presented in the Thorps'
petition for review, and the parties addressed it in their
briefs before this court. (Pet. Review at 1-2.) "The
application of a statute to a given set of facts is a question

of law," which we review de novo. DNR v. City of WAaukesha, 184

Ws. 2d 178, 189, 515 N. W 2d 888 (1994).

10
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119 We Dbegin our analysis by noting that the Thorps
brought this action in part under 42 U S.C. § 1983.° State
courts have jurisdiction over actions brought under 42 U S C

8§ 1983. Riedy v. Sperry, 83 Ws. 2d 158, 160, 265 N W2d 475

(1978). Section 1983 provides a tort remedy when the

" deprives a

governnent, acting under the color of state |aw,
person of his or her rights under federal law or the United

States Constitution. Weber v. Gty of Cedarburg, 129 Ws. 2d

57, 65, 384 NWwW2d 333 (1986). It does not create any

substantive rights. Penterman v. Wsconsin Elec. Power Co., 211

Ws. 2d 458, 472, 565 N W2d 521 (1997). A municipality is
subject to liability under 8 1983 if "the action that is alleged
to be unconstitutional i npl emrents  or executes a policy

statenent, ordinance, regulation, or decision officially adopted

6 42 U.S.C. § 1983 states:

Every person who, under color of any statute,
ordi nance, regulation, custom or usage of any State
or Territory or the District of Colunbia, subjects, or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or
immunities secured by the constitution and | aws, shall
be liable to the party injured in an action at |aw,
suit in equity, or other proper proceeding for
redress.

" "Under color of state law' is defined as a "'[n]isuse of
power, possessed by virtue of state |law and nmade possible only
because the wongdoer is clothed wwth the authority of state |aw
o Weber v. City of Cedarburg, 129 Ws. 2d 57, 65 n.3,
384 N.W2d 333 (1986) (quoting Monroe v. Pape, 365 U S 167
(1961), overruled on other grounds, Mnell v. Departnment of Soc.
Serv. of New York, 436 U S. 658 (1978)).

11
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and pronul gated by that body's officers.”™ Monell v. Departnent

of Soc. Serv. of New York, 436 U.S. 658, 690 (1978).

120 Al though the Thorps' conplaint does not expressly
state that the clainms are brought under 42 U S.C. § 1983, a
conplaint does not have to identify 8§ 1983 explicitly as the

source for the renedy a plaintiff seeks. Boldt v. State, 101

Ws. 2d 566, 584, 305 N.w2d 133 (1981). See also Riedy, 83

Ws. 2d at 160. To be actionable under § 1983, the conplaint
must sinply allege that a person acting under the color of state
| aw deprived the plaintiff of a right under federal |aw or the

federal constitution. ld.; Penterman, 211 Ws. 2d at 472. W\

conclude that this action was brought under 8§ 1983 since the
conplaint alleges that the Town and the County violated the
Thorps' federal constitutional rights by inplenmenting a |ocal
zoni ng ordi nance.

121 We hold that according to Felder, 487 U S. 131, the
Thorps did not have to conply with Ws. Stat. § 893.80(1) to

bring their federal constitutional clains. In Felder, the

United States Suprene Court held that a federal civil rights
action brought in state court preenpts 8 893.80(1)'s notice
requi renents. 487 U.S. at 138. The wunderlying rationale is
that according to the federal Supremacy C ause, "'[t]he relative
inportance to the State of its own law is not material when
there is a conflict with a valid federal law,' for 'any state
| aw, however clearly within a State's acknow edged power, which
interferes with or is contrary to federal law, nust yield.""

Id. (quoting Free v. Bland, 369 US. 663, 666 (1962)). Her e,

12
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the Thorps brought their clains pursuant to 42 U S. C. § 1983
and therefore, their federal clains are not barred by
§ 893.80(1).

22 Moreover, t he Thor ps fulfilled W s. St at .
8§ 893.80(1)'s notice provisions for the purpose of claimng that
the Town failed to conply with Ws. Stat. § 60.61(4) and that

the Town and the County violated the Wsconsin constitution as

wel | . Section 893.80(1)% contains two notice provisions. Each

8 Wsconsin Statute 893.80(1)(a)-(b). Cl ains agai nst
governnental bodies or officers, agents or enployes; notice of
injury; limtation of damages and suits.

(1) Except as provided in subs. (1m and (1p), no action
may be Dbrought or nmaintained against any volunteer
fire conpany organized wunder ch. 213, politica
cor porati on, gover nient al subdi vi si on or agency
t hereof nor against any officer, official, agent or
enpl oye of the corporation, subdivision or agency for
acts done in their official capacity or in the course
of their agency or enploynment upon a claim or cause of
action unl ess:

(a) Wthin 120 days after the happening of the event
giving rise to the claim witten notice of the
circunstances of the claim signed by the party, agent
or attorney is served on the volunteer fire conpany,
political corporation, governnental subdi vi sion or
agency and on the officer, official, agent or enploye
under s. 801.11. Failure to give the requisite notice
shall not bar action on the claimif the fire conpany,
corporation, subdivision or agency had actual notice
of the claim and the claimnt shows to the
satisfaction of the court that the delay or failure to
give the requisite notice has not been prejudicial to
the defendant fire conpany, corporation, subdivision
or agency or to the defendant officer, official, agent
or enpl oye; and

13
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provision nust be satisfied since each serves a different

pur pose. Vanstone v. Town of Delafield, 191 Ws. 2d 586, 593,

530 NNW2d 16 (Ct. App. 1995) (citing Col burn v. Ozaukee County,
39 Ws. 2d 231, 238, 159 N.W2d 33 (1968)).

23 Subsection (1)(a) is the notice of injury provision.
Id. at 592. The notice of injury provision allows governnental

entities to "investigate and evaluate"” potential clainms. [|d. at

593 (citing Mannino v. Davenport, 99 Ws. 2d 602, 610, 299

N. W2d 823 (1981)). It states that an action cannot be brought
agai nst a governnental entity unless a signed "witten notice of

the circunstances of the clainf is served on the governnental

entity within 120 days of the initial event. Ws. Stat.
8§ 893.80(1)(a). Even if a claimant fails to conply with the
120-day deadline, however, the claimant may still conmply wth

subsection (1)(a) by showng that the governnental entity had
actual notice of the claim and was not prejudiced by the
claimant's failure to gi ve t he requisite noti ce.

8§ 893.80(1)(a). See also DNR v. City of Waukesha, 184 Ws. 2d

at 197.

124 A governnental entity nust affirmatively plead that a
plaintiff did not conply with Ws. Stat. § 893.80(1)(a).
El khorn School Dist. v. East Troy School Dist., 110 Ws. 2d 1,

(b) A claim containing the address of the clainmant and an
item zed statenment of the relief sought is presented
to the appropriate clerk or person who perforns the
duties of a clerk or secretary for the defendant fire
conpany, corporation, subdivision or agency and the
claimis disall owed.

14
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5, 327 Nw2d 206 (Ct. App. 1982). A plaintiff then needs to
prove that the plaintiff gave formal notice or actual notice and

that the governnental entity was not prejudiced by actual,

rather than formal, notice. 1d. Both the Town and the County
affirmatively plead the Thorps' Ilack of conpliance with the
W sconsin notice statute. (R at 3:6; b5:6.) The Thor ps,

however, also net their burden of proof.

25 The Thorps conplied wth subsection (1)(a) by
providing notice within 120 days of the initial event.?® On
Novenber 21, 1994, approximately one nonth after the zoning
change becane official, the Thorps notified the Town and the
County of their request to rezone their property by letter.
This letter conplied with the 120-day formal notice requirenent.

26 Moreover, the Thorps' letter set forth "witten notice
of the circunstances of the claim" permtting the Town and the
County to evaluate and investigate the possibility of rezoning
the Thorps' property. Vanstone, 191 Ws. 2d at 595 (quoting
Li berty Trucking Co. v. DILHR 57 Ws. 2d 331, 342, 204 N W2d

457 (1973)). The letter stated that the zoning ordinance was

"inproper" because "the nethods and procedures utilized by the

® W note the court of appeals' decision in Kapischke v.
County of Walworth, 226 Ws. 2d 320, 326, 595 Nw2d 42 (C.
App. 1999), which held that the 30 day tinme Iimt involved in a
certiorari review would take precedence over the 120 days a
muni cipality has to disallow a claim Later in this opinion, we
di scuss the availability of certiorari review to the Thorps with
regard to their procedural due process claim However, since
the Thorps did not avail thenselves of certiorari review, the
court of appeals' decision in Kapischke is inapplicable in this
i nstance.

15
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Town of Lebanon and Dodge County were defective." (R at 10:5.)
The letter then proceeded to specify in detail what procedures
were defective. First, the letter alleged that the Town Zoni ng
Comm ttee consisted of three nenbers, not five, contrary to Ws.
Stat. 8§ 60.61(4). Second, citing Ws. Stat. 8 60.61(2), the
letter alleged that the Town "may [not] have had any
jurisdiction to act in rezoning the entire town" since the
County already had adopted a county zoning ordinance. (R at
10:5.) Third, the letter <clained that the zoning map
denonstrated the discrimnatory nature of the zoning ordinance.
Fourth, according to the letter, the Town Zoning Conmttee al so
used a flawed and wunscientific survey. Fifth, the letter
all eged that the Town Board knew the Thorps' property was not
suitable to being classified as general agricultural. Finally,
the rezoning "resulted in a substantial |oss of value per acre"
for the Thorps' property and other properties in the Town. (R
at 10:6.) As a result of the specificity with which the Thorps
set forth their clains in their letter, the Town and the County
were able to evaluate and investigate the Thorps' clains. The
m nutes fromthe Town Board's neeting, for instance, denonstrate
that the Town reviewed the Thorps' letter of intent to rezone
and that a discussion ensued before a vote was taken. (R at
1: 14.)
127 We also note that the Thorps alternatively conplied
with subsection (1)(a) by providing actual notice of the claim
W thout prejudice to the Town or the County. The Thorps argued

before the circuit court that the defendants were not prejudiced

16
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by a lack of formal notice, because the Thorps had corresponded
with the defendants on nunmerous occasions and presented their
case before them in person. In short, the Town and the County
could not have been prejudiced because "they were part of the

entire process.” (R at 24:6.) In DNRv. Gty of Waukesha, 184

Ws. 2d at 197, we determned that the Cty of Waukesha was not
prejudiced by the state's failure to formally notify the city.
The city was not prejudiced, we held, because the state and the
city had been in contact for four years over the city's
inability to conmply wth water safety standards. Id.
Simlarly, in this case, the Thorps waited to file their
conplaint with the circuit court until they had exhausted their
options for adm nistrative review with the Town and the County.
Therefore, we conclude that the Town and the County were not
prejudi ced by the Thorps' lack of a nore formal notice than the
one that the letter provided.
128 Subsection (1)(b) is the notice of claim provision.

DNR v. Gty of Waukesha, 184 Ws. 2d at 197. This provision

affords a nmunicipality the opportunity to conprom se and settle
a claim Vanstone, 191 Ws. 2d at 593. A notice nust
substantially conply with each of the four requirenents |isted

in subsection (1)(b).*® DNR v. Gty of Waukesha, 184 Ws. 2d at

197-98. A notice nust 1) state a clainmant's address, 2) include

an item zed statenent of the relief sought, 3) be presented to

0 W note our earlier decision that "only substantial, and
not strict, conpliance with notice statutes is required."” Figgs
v. Gty of MI|waukee, 121 Ws. 2d 44, 55, 357 N.W2d 548 (1984).
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the appropriate clerk, and 4) be disallowed by the governnenta
entity. Ws. Stat. 8§ 893.80(1)(b). W follow two principles
when anal yzi ng whether the Thorps satisfied the requirenments of

§ 893.80(1)(b). DNR v. City of Waukesha, 184 Ws. 2d at 198.

The notice nmust provide enough information to apprise a
governnental entity of the budget it wll need to set aside in

case of litigation or settlenent. Id. (citing Figgs v. Gty of

M | waukee, 121 Ws. 2d 44, 55, 357 N W2d 548 (1984)). The
notice should also "be construed so as to preserve bona fide
clains." 1d.

29 The Thorps also conplied with the requirenents listed
in Ws. Stat. 8§ 893.80(1)(b). First, the Thorps' Novenber 1994
letter to the Town and the County contained the address of the
Thorps' attorney. A notice may satisfy the first requirenent by

listing the address of the claimant's attorney. DNR v. City of

Waukesha, 184 Ws. 2d at 198.

130 Second, the letter contained an item zed account of
the relief sought. A notice of claim nust state the requested
relief in terns of a specific dollar anmount. 1d. at 199. I n
this case, the letter estimated the loss to the Thorps as a

result of the changed zoning. It stated that

the net effect of the recent rezoning action taken by
the Town and County has resulted in a substantial |oss
of value per acre of not only the Thorp property, but
many of the other properties in the Town of Lebanon. |
[the Thorps' attorney] have been inforned by [ ocal
appraisers in your area that agricultural/farm and
sells for approximtely $850.00 to $1,000.00 per acre.
On the other hand, rural devel opnent zoned |and sells
for approximately $3,000.00 to $4,000.00 per acre. As
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a result thereof, the recent rezoning ordinance has
dropped the value of the Thorp property by nore than
50%

(R at 10:6.) The letter also noted that the Thorps' property
consists of 255 acres of |Iand. (R at 10:5.) Finally, the
Thorps' attorney stated that the purpose of the letter was to
request the Town to rezone the Thorps' property. Certainly, the
| etter provided enough information to notify the Town and the
County of the budget it would need to set aside in case of
l[itigation or settlenment. As such, we conclude that the letter
sufficiently stated an item zed request for relief.

131 Third, the letter was submtted to the appropriate
i ndi vi dual s. W have found substantial conpliance with the
third requirenment when the clainmant has not presented the notice

to the clerk or secretary, if the notice was presented to a

"proper representative." DNR v. Gty of Waukesha, 184 Ws. 2d
at 200. In that case, the state submtted its claimdirectly to
the Waukesha city attorneys. Id. at 199. W stated that by

failing to file with the city clerk, the claimant did not
"follow the letter of the statute,” but even so, the state
"present[ed] the claimto a proper representative of the city."
Id. at 200. W held that presenting the claim to a "proper
representative" was substantial conpliance. 1d.

132 In this case, the letter was addressed to several
officials: Betty Balian, the Town Chairman; LeRoy Tietz, a Town
Supervisor; Allen Behl, another Town Supervisor; and Janes
Erdmann, the Executive Director of the Dodge County Pl anning and

Devel opnment Depart nent. A copy of the letter was also sent to
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Dan Creydt, the Town Planning Commttee Chair; Joan WIson, the
Planning Commttee Secretary; and Alfred Schoeni ke, a Planning
Conm ttee nenber. However, the letter was not sent to either
the town clerk or the county clerk. Wiile the statute was not
followed literally in this case, the claim was presented to
several individuals who were all involved in the rezoning
effort. Under the circunstances in this case, the above-naned
Town and County officials were all proper representatives, and
therefore, the Thorps substantially conplied with the third
requi renent.

133 Finally, the claimwas disallowed by both the Town and
t he County. The Town initially refused to rezone the Thorps'
property for rural developnent, and the County flatly refused to
rezone the property.

134 In sum the Thorps satisfied the notice requirenents
of Ws. Stat. 8 893.80(1) for the purpose of bringing any state

claim
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135 We now turn to the constitutional clains presented in
the Thorps' conplaint.* W nust deternine whether the Thorps'
conplaint stated any clains for relief. On the second appeal
the ~court of appeals reviewed this <case wusing standards
appropriate for a dismssal notion, even though the circuit
court and the parties treated the appeal as a review of a
summary judgment notion. Thorp, 225 Ws. 2d at 684. The court
of appeals did so because the Town and the County did not submt
evidentiary materials in support of or in opposition to the
not i on. Id. W enploy the sane reasoning and thus the sane
approach as the court of appeals. The | egal sufficiency of a
conplaint presents an issue of law, which we review de novo

lrby v. Macht, 184 Ws. 2d 831, 836, 522 NW2d 9 (1994)

(overruled on other grounds, Sandin v. Conner, 515 U S. 472

(1995)). In making our determnation of the conplaint's |ega
sufficiency, we accept the facts pleaded, and the reasonable

i nferences that may be drawn fromthose facts, as true. 1d.

1'W treat the Thorps' claims under the federal
Constitution consistently with their clains under the state
constitution because ordinarily there is no discernible
difference in intent between the Equal Protection and Due
Process Cl auses under the Wsconsin Constitution and the United
States Constitution. Conpare U.S. Const. anend. XIV with Ws.
Const. art. |, 88 1, 8  State v. Agnello, 226 Ws. 2d 164, 180-
81, 593 N W2d 427 (1999) (stating that "[where . . . the
| anguage of the provision in the state constitution s
‘virtually identical' to that of the federal provision or where
no difference in intent is discernible, Wsconsin courts have
normal ly construed the state constitution consistent with the
United States Suprenme Court's construction of the federal
constitution") (citing State v. Tonpkins, 144 Ws. 2d 116, 133,
423 N.W2d 823 (1988)).
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136 The Thorps alleged that the zoning ordinance was
invalid and violated their right to equal prot ection,
substantive due process, and procedural due process. e
conclude that the conplaint stated a claim for deprivation of
equal protection, but not a claim for deprivation of procedural
or substantive due process. W first address the equal
protection claim

THE EQUAL PROTECTI ON CLAI M

137 The Equal Protection C ause ensures that people wll

not be discrimnated against wth regard to "'statutory

classifications and other governnmental activity.'" Jackson v.

Benson, 218 Ws. 2d 835, 901, 578 N.w2d 602 (1998) (quoting
Harris v. MRae, 448 U.S. 297, 322 (1980)); U.S. Const. anend.

XV, Ws. Const. art. |, § 1. See also Browndale v. Board of

Adjustment, 60 Ws. 2d 182, 203-04, 208 N Ww2d 121 (1973)
(stating that in the <context of zoning ordinances, equal
protection nust be granted to those individuals who are

simlarly situated and who cannot be reasonably distinguished).

22



No. 98-2358

138 Generally, tw levels of judicial scrutiny are applied

to equal protection challenges.?'? State ex rel. Watts v.

Conmbi ned Community Serv., 122 Ws. 2d 65, 81 n.8, 362 N.W2d 104

(1985). The first level of scrutiny applies to statutes (or
ordi nances) that involve "fundanental interests or rights,
suspect classifications or "discrete and insular mnorities.""

Id. (quoting United States v. Carolene Prod. Co., 304 U S. 144,

153 n.4 (1938)). If a statute or governnental activity applies
to one of the protected classes, a reviewng court applies a

strict scrutiny test. In re Hezzie R, 219 Ws. 2d 848, 894,

580 N.wW2d 660 (1998). For a statute or ordinance to pass
constitutional nuster wunder strict scrutiny, a governnental
entity "nust prove that the classification is necessary to
pronote a 'conpelling governnental interest' . . . ." | d.

(quoting State v. Post, 197 Ws. 2d 279, 319, 541 N.W2d 115

(1995)); State ex rel. Watts, 122 Ws. 2d at 81 n.8. Further,

the classification nust be carefully tailored so that the

2w note that the federal and state Equal Protection
Clauses are interpreted in an equival ent manner. In re Hezzie
R, 219 Ws. 2d 848, 893, 580 N W2d 660 (1998). The United
States Suprene Court has also enployed a mddle |level of
scrutiny, in which a governmental entity nust denonstrate the

"'inportant gover nient al obj ectives'" served by t he
cl assification, and the substantial relati onship between
"*discrimnatory neans enployed'" and "'the achi evenent of those
obj ectives.'" United States v. Virginia, 518 U S. 515, 533
(1996) . This level of scrutiny has been applied to official
classifications based on gender. 1d. at 532. See also State ex

rel. Watts v. Conbined Conmunity Serv., 122 Ws. 2d 65, 82 n.8,
362 N.W2d 104 (1985) (suggesting that the mddle I|evel of
scrutiny could be applied to a classification based on nental
illness).
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statute or ordi nance uses the |east drastic nmeans to achi eve the

conpelling state interest. See State ex rel. Watts, 122 Ws. 2d

at 82.
139 Nowhere have the Thorps alleged that they belong to a

suspect class such as a racial mnority. See Jackson, 218 Ws.

2d at 901-02. Moreover, it has been held that zoning does not

i nvol ve fundanental rights. Kawaoka v. Cty of Arroyo G ande,

17 F.3d 1227, 1239 (9th CGr. 1994), cert. denied 513 U S 870

(1994). Because neither a suspect class nor a fundanental right
is inplicated in this case, the strict scrutiny test does not
apply to the ordi nance at issue.

40 The second level of scrutiny applies "[where a
suspect class or fundanental interest is not involved

State ex rel. Watts, 122 Ws. 2d at 82 n.8. This |evel of

scrutiny involves a rational basis test, wherein classifications
are upheld "if they are in any way rationally related to the

asserted purpose of the legislation.” Id.; In re Hezzie R, 219

Ws. 2d at 894 (quoting State v. MMnus, 152 Ws. 2d 113, 131,

447 N.W2d 654 (1989)). The statute (or ordinance) nust only
neet a legitimte state interest. 1d. W have also stated the
test in terns of whether a legislative enactnent is "reasonable
and practical” in light of the governnent’s objective in

creating the |egislation. In re Hezzie R, 219 Ws. 2d at 895

(quoting McManus, 152 Ws. 2d at 131).
41 Therefore, the Thorps’ conplaint nust allege facts
that the ordinance is not rationally related to its purpose. W

conclude that the Thorps have alleged sufficient facts to state
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a claim for deprivation of equal protection.®® The follow ng
all egations from the conplaint support the Thorps' claim that

t he ordi nance | acks a rational basis:

(b) The highest and best suited use of t he
Plaintiffs' property is not agricultural, but
rather rural devel opnent. The Plaintiffs' |and
is hilly, rocky and has a light gravel soil base
which dries out after any type of rain. The soi
is very erodible. Part of the Plaintiffs'
property is located within wet | ands.

(c) In adopting the new zoning map, the Town and
County left nunerous 'islands' throughout the
Town that have not been rezoned and have been
left with a rural developnent classification

wi thout any |ogical explanation. Some of the
land that has kept its rural devel opnent
cl assification IS even nor e sui tabl e for
agricultural and farmng than the Plaintiffs' own
property. To that extent, there has been

di scrim natory zoni ng.
(R at 1:4.) It appears from these pleadings, which we nust
accept as true, that the ordinance nmay not be "rationally

related to the public health, safety, norals, or genera

13 The Thorps alleged that the County Board violated their
right to equal protection by not conducting a fair and inparti al
heari ng. First, they alleged in subpart (f) of the first claim
that Betty Balian, a nenber of both the Town Board and the
County Board, as well as the County Planning and Surveyor
Committee, was <clearly biased against rural devel opnent.
Therefore, the Thorps alleged, her participation in the rezoning
violated the Thorps' right to a fair and inpartial hearing.
Second, in a separate claim the Thorps alleged that the County
Pl anning and Surveyor Commttee Chairman msrepresented its vote
regarding the rezoning. They also further characterized
Balian's participation in the rezoning as inproper. W do not
address these allegations with regard to equal protection,
however, because the Thorps have not requested such review by
this court, and it was not an issue presented to the court of
appeal s.
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wel fare" of the Town of Lebanon residents. State ex rel. G and

Bazaar v. M Il waukee, 105 Ws. 2d 203, 211, 313 N W2d 805

(1982). The pleadings indicate that the Town may have engaged
in whol esale rezoning efforts, wi thout examning the particular
suitability of the land to its zoned usage.

142 Cting case law from the Seventh GCrcuit and the
District Court for the Eastern District of Wsconsin, the County
argues that "[t]he Thorps do not allege any intentiona
di scrimnation based on their nenbership in a particular group"
and that the Thorps’ allegations nerely anount to clains of
inperfect zoning. (Resp't County Br. at 9-11.) W have already
established that the first I|evel of scrutiny applicable to
suspect classifications is not at issue in this case. As such
the Thorps’ nenbership in a group or class is irrelevant to a
determnation of whether a rational basis exists for the
ordi nance, since the question of a suspect class is not involved

in application of the rational basis test. See Penterman, 211

Ws. 2d at 483-84.

43 The County al so argues that the Thorps are barred from
maki ng an equal protection claim because they did not avail
t hensel ves of an adequate state |aw renedy, nanely certiorari
review under Ws. St at . 8§ 68.13. In support of that

proposition, the County notably cites to Wber, 129 Ws. 2d at

76, and Davis v. Cty of Elkhorn, 132 Ws. 2d 394, 398, 393

NW2d 95 (Ct. App. 1986). However, these cases dealt wth
pr ocedur al due process violations, not equal protection
vi ol ati ons. As we wll discuss later, the availability of
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certiorari review satisfies the requirenent for procedural due

process, Irby, 184 Ws. 2d at 843, but it does not satisfy the

requi renent for equal protection. The Thorps brought a § 1983
cl ai m requesting noney damages. Wiile it is possible to nmake an
equal protection argunent under certiorari review, see e.g.,

State ex rel. Midison Landfills, Inc. v. Dane County, 183 Ws.

2d 282, 285, 515 N.wW2d 322 (C. App. 1994), nonetary damages
are not one of the fornms of relief Ws. Stat. 8§ 68.13 authorizes
a court to grant. Wsconsin Stat. 8§ 68.13(1)3%Judici al
Revi ewdsstates in pertinent part that a court "may affirm or
reverse the final determ nation, or remand to the decision nmaker
for further proceedings consistent with the court's decision.”

Monetary damages are therefore not available to a plaintiff
seeking relief under § 68.13. However, such a plaintiff could

join a claim for nonetary damages with a Chapter 68 certiorari

review, but is not required to do so. Hanlon v. Town of M/ ton,

2000 W 61, Y4  Ws. 2d __, _ Nwad __ . Because the
Thorps could not have received adequate relief by certiorari
review of their equal protection violation claim we conclude
that their 8 1983 action was not barred by the existence of a
state law renedy in this instance.

144 Finally, we note that the burden on a plaintiff to
prove that an ordinance |acks a rational relationship to a valid
governnmental objective is difficult. The rational basis test
has been characterized as creating a "frequently insurnountable

task" for the challenger of an ordinance to prove "beyond a

reasonabl e doubt that the ordinance possesses no rational basis
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to any legitimte nunicipal objective." Gand Bazaar, 105 Ws.

2d at 209. Mor eover, ordinances enjoy a presunption of
validity, even when they are challenged on the basis of equal

protection. State v. Post, 197 Ws. 2d 279, 301, 541 N.w2d 115

(1995). An opponent of an ordinance nust establish the
ordi nance’s unconstitutionality beyond a reasonabl e doubt. I d.;

Kmec v. Town of Spider Lake, 60 Ws. 2d 640, 651, 211 N Ww2d

471 (1973). W agree with the court of appeals, however, that
our determnation relates to the sufficiency of the Thorps’
pl eadi ngs, not their ability to prove an equal protection claim
Thorp, 225 Ws. 2d at 692. As such, the "frequently
i nsurnmount abl e" presunptions and burdens associated with the
rational basis test do not apply at this point in the inquiry.

Grand Bazaar, 105 Ws. 2d at 209.

THE SUBSTANTI VE DUE PROCESS CLAI M
45 Second, the Thorps did not state a claimfor violation
of substantive due process. The Substantive Due Process C ause
al so emanates from the Fourteenth Anendnent. Penterman, 211
Ws. 2d at 480. See also Ws. Const. art. |, 8§ 8. It protects

i ndi vi dual s agai nst governnental actions that are arbitrary and

wong, "'regardless of the fairness of the procedures used to
i npl ement them"'" | d. Substantive due process forbids a
government from exercising "power wthout any reasonable

justification in the service of a legitimte governnental

obj ective.™ County of Sacramento v. Lews, 523 U S. 833, 846

(1998). A substantive due process claim my apply to a
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violation of property interests. New Burnham Prairie Hones,

Inc. v. Village of Burnham 910 F.2d 1474, 1480 (7th Cr. 1990).

See also Brady v. Town of Colchester, 863 F.2d 205, 216 (2d

Cir. 1988) (when a party nay have been denied a building permt
because of "inperm ssible political aninus,” the party may claim

a violation of substantive due process); Bello v. Wilker, 840

F.2d 1124, 1129-30 (3d Cr. 1988), cert. denied, 488 U S. 851

(1988) (a party may bring a substantive due process claim if
evi dence shows the denial of a permt for "partisan political or

personal reasons"); Scott v. Geenville County, 716 F.2d 14009,

1420-21 (4th Cr. 1983) (a party’'s substantive due process claim
was allowed when a county noratorium on building permts
appeared to be intended only for the party’s application). In

Euclid v. Anbler Realty Co., 272 U S. 365 (1926), the United

States Suprene Court first articulated the Substantive Due
Process Clause in relationship to a zoning ordinance. It stated
that a zoning ordinance is unconstitutional when its "provisions
are clearly arbitrary and unreasonable, having no substanti al
relation to the public health, safety, norals or general

wel fare. " |d. at 395. The Euclid test was later affirned in

Village of Arlington Heights v. Metropolitan Hous. Dev. Corp.,

429 U. S. 252, 263 (1977); Village of Belle Terre v. Boraas, 416

% The Seventh Circuit requires a "plaintiff [to] show
either a separate constitutional violation or the inadequacy of
state law renedies,"” besides showing the arbitrary and
irrational nature of a decision. Polenz v. Parrott, 883 F.2d
551, 558-59 (7th Cr. 1989).
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US 1, 3-5 (1974); and Nectow v. City of Canbridge, 277 U.S

183, 187 (1928).

46 This court has stated that when evaluating a
substantive due process claim a plaintiff nust denonstrate that
he or she has been deprived of a liberty or property interest
that is constitutionally protected. Penterman, 211 Ws. 2d at

480. See also Board of Regents v. Roth, 408 U S. 564, 577

(1972). A property interest is constitutionally protected if
"state l|law recognizes and protects that interest.” Pent er man,
211 Ws. 2d at 480.

147 The Thorps argue that they have alleged a deprivation
of substantive due process in both their first and third clains.

The first claim relates to the invalidity of the zoning
ordi nance, and the third claimrelates to the denial of a fair
and inpartial hearing.

148 Wt address the allegations contained in the claim
relating to the invalidity of the ordinance first. In their
conplaint, the Thorps stated that their substantive due process
rights were violated because the Town failed to conply with the
five nenber zoning commttee requirenent as set forth in Ws.
Stat. 8§ 60.61(4). The alleged violation of § 60.61(4) relates
to the procedures used to create the zoning ordinance, not the
property interest the Thorps have in their |and. In Roth, 408
US at 577-78, the United States Suprene Court held that an
assistant professor at the University of Wsconsin-GOshkosh did
not have a property interest in his enploynent because his

tenure was not secured by state statute or university rule.
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Likewise, in this case the Thorps do not have a property
interest in their land which was secured by § 60.61(4) or
simlar state statute. Section 60.61(4) involves procedures for
enacting town zoning ordi nances.

49 The Thorps also alleged that the Town and the County
msinterpreted and msused the various surveys that were
conducted before the rezoning was inplenented. Simlarly, we
agree with the court of appeals that the Thorps' allegations do
not constitute a violation of substantive due process.

Smthfield Concerned Ctizens for Fair Zoning v. Town of

Smthfield, 907 F.2d 239, 245 (1st Cr. 1990) (stating that a
governnental entity does not have to justify its actions by the
use of any specific studies).

150 Finally, we note the simlarity between the test for a
violation of equal protection and substantive due process: one
test deals with the rational basis for a statute or ordinance,
while the other test deals with the arbitrariness of the statute

or ordi nance. See Daniel R Mndel ker, Land Use Law, § 2.47

(4th ed. 1997). Here, the court of appeals found that the
Thorps’ remaining allegations supporting a substantive due
process claim were better suited to their equal protection
claim and therefore, did not permt the Thorps to use the
all egations to support both clains. Thorp, 225 Ws. 2d at 699.
We agree. In Sacranento, the United States Suprene Court
expressed its reluctance to expand the concept of substantive
due process and stated that "'where a particular anmendnent

provides an explicit textual source of constitutional protection
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agai nst a particular sort of gover nnment behavi or, t hat
Amendnent, not the nore generalized notion of substantive due
process, nmust be the guide for analyzing these clains.'" 523
U S at 842. Because the factual allegations pertaining to the
classification of the Thorps' property and other Town properties
support the Thorps' equal protection claim we necessarily do
not address them with regard to the substantive due process
claim

151 W also do not address the allegations in the
conplaint relating to the denial of a fair and inpartial hearing
at this point in our analysis. The denial of a fair and
inpartial hearing inplicates the procedural conponent of due

process, not the substantive conponent. See ol dberg v. Kelly,

397 U.S. 254, 271 (1970).

152 We conclude that the Thorps' conplaint does not nmake
any allegations that the zoning ordinance was clearly arbitrary
and unreasonabl e.

THE PROCEDURAL DUE PROCESS CLAI M

153 Third, the Thorps have not stated a claim for relief
under the Procedural Due Process  ause. Li ke equal protection
and substantive due process rights, procedural due process
rights emanate from the Fourteenth Anendnent. Penterman, 211
Ws. 2d at 473. See also Ws. Const. art. |, 8§ 8. The
pr ocedur al due process clause protects individuals from
governnmental "denial of fundanental procedural fairness."
Sacranmento, 523 U. S. at 845-46. "[A] plaintiff must show a

deprivation by state action of a constitutionally protected
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interest in 'life, liberty, or property' wthout due process of

I aw. " Id. (citing Zinermon v. Burch, 494 US. at 125). The

requi renent of procedural due process is net if a state provides
adequat e post-deprivation renedies. |Irby, 184 Ws. 2d at 843.
154 The state provides an adequate post-deprivation renedy

in the form of certiorari. See State ex rel. Johnson v. Cady,

50 Ws. 2d 540, 549-50, 185 N w2d 306 (1971). The adequate
post -deprivation renedy available to the Thorps was to petition
for certiorari review under Ws. Stat. § 68.13.

155 In this case, the Thorps alleged that they were denied
the right to a fair and inpartial hearing, in violation of their
procedural due process rights. There is no indication in the
conplaint that the Thorps sought certiorari review under either
the statute or the common | aw. The conplaint neither cited to
Ws. Stat. 8§ 68.13, nor did it state that certiorari review was
request ed. Moreover, the Thorps failed to conmply wth the
requi renents of 8 68.13 because they did not seek review within
30 days of the final determ nation

156 Citing Tobler v. Door County, 158 Ws. 2d 19, 25, 461

N.W2d 775 (1990), the Thorps argue that by filing an ordinary
sumons and conplaint they commenced a review by wit of
certiorari. However, Tobler is distinguishable because in
Tobl er, the conplaint specifically "asked the circuit court to
issue a wit of certiorari and to review the decision of the
Door County Board of Adjustnents.” 158 Ws. 2d at 20-21. Here,
the Thorps did not ask for issuance of a wit of certiorari in

their conplaint. As such, the Thorps did not neet the
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requirenents of either statutory or comon |law certiorari.
Because the Thorps did not use the available state |aw renedy,
they may not now claim that they were denied procedural due
pr ocess.

V.

157 The |l ast issue we address is the dism ssal of the Town
of Lebanon. The court of appeals concluded that the circuit
court properly dismssed the Town from any constitutional
deprivations on the basis that the Town voted to grant the
Thorps' rezoning request. However, the court of appeals found
that the Town could not be dismssed on that basis as to the

equal protection <claim since that <claim related to the

invalidity of the ordinance itself. W agree with the court of
appeal s. The Town was involved in the developnment of the
revised zoning map. As such, the Thorps may be entitled to

relief fromthe Town if they succeed in their equal protection

claim See Zinn v. State, 112 Ws. 2d 417, 423, 334 N.W2d 67

(1983) (stating that a party my only be dismssed if a
conplaint clearly shows that the plaintiff wll not be entitled
torelief fromthe party).

V.

158 We conclude that the Thorps have stated a claim for
relief alleging violation of equal protection. However, they
are barred from asserting a claim for either substantive or
procedural due process. Their factual allegations do not
support a claim for substantive due process, and the

availability of a remedy by certiorari satisfies the procedural
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due process requirenents. We al so conclude that the Thorps are
not in violation of statutory notice requirenents. According to
Fel der, the federal constitutional clainms brought under 42
US C 8§ 1983 do not have to conply with the Wsconsin notice
statute, Ws. Stat. § 893.80(1). Furthernmore, the Thorps
satisfied the requirenents of 8 893.80(1). Finally, we conclude
that the Town should not be dismssed from this action because
the Thorps may be entitled to relief from the Town on their
equal protection claim

By the Court.—JFhe decision of the court of appeals is

af firned.
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159 SHI RLEY S. ABRAHAMSQON, CHI EF JUSTI CE (concurring). I
join the majority opinion except for the discussion about
substantive due process. | wite separately to state that |
woul d adopt the court of appeals discussion of the plaintiffs'

substantive due process claim Thorp v. Town of Lebanon, 225

Ws. 2d 672, 697-99, 593 N.W2d 878 (Ct. App. 1999), in lieu of
the discussion in the majority opinion at Y 45-52.

60 | agree with the court of appeals, 225 Ws. 2d at 697-
99, that the law is unsettled about whether a zoning chall enge
can state a claimfor violation of substantive due process. The
majority dismsses the plaintiffs' substantive due process claim
based on the alleged violation of Ws. Stat. § 60.61(4) by
noting that the statute does not secure plaintiffs with property
rights in their |and. Majority op. at 9 48. The opinion's

| anguage suggests that plaintiffs need a statutorily created

right to have a property interest in their land. | disagree.
161 For the reasons stated, | join the opinion except for
the paragraphs relating to substantive due process. | would

adopt the opinion of the court of appeals on this issue.
62 | am authorized to state that Justices ANN WALSH
BRADLEY and DI ANE S. SYKES join this concurrence.
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